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European Convention on Human Rights
In accordance with the provisions of Article 16tbé Human Rights (Jersey) Law
2000 the Chief Minister has made the followingestagnt —

In the view of the Chief Minister the provisions tbie Draft Money Laundering and
Weapons Development (Directions) (Jersey) Law 2@de compatible with the
Convention Rights.

(Signed) Senator T.A. Le Sueur
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REPORT

Background

In the international context, the development airter-terrorism measures has been
an important priority since 9/11. Whilst many teisb organisations have been
disabled or significantly limited in their effecéimess since then, the risk and
occurrences of terrorism remain a real and constaeat. Against this background,
the United Kingdom government has introduced newntgr-terrorism legislation: the
Counter-Terrorism Act 2008 (théJK Act”). In particular, Schedule 7 of the UK Act
enables Her Majesty’s TreasuryH Treasury”) to direct the financial sector to
take action in order to address terrorist financislg. Action may also be taken where
there is a risk that money laundering or the dgyalent of weapons in a country or
territory poses a risk to the UK’s national intéses

The ability to give a direction in respect of morayndering and terrorist financing
risk supports action that has been taken by tharkial Action Task Force (the
“FATF") — the global standard setter for anti-money tenng and combating the
financing of terrorism (AML/CFT). In order to pratethe international financial
system from money laundering and terrorist finagaisks, and to encourage greater
compliance with the AML/CFT standards, the FATF naoegularly identifies
jurisdictions that have strategic deficiencies awmtks with them to address those
deficiencies that pose a risk to the internatiditedncial system. As part of these
efforts, the FATF calls on its members and otheisglictions to apply effective
counter-measures to protect their financial sedtora money laundering and terrorist
financing risks emanating from high risk jurisdicts.

The development of measures to restrict and praweney laundering, the financing
of terrorist acts or organisations, and developnaniveapons, where these pose a
significant risk, remains an important objectivéisTis particularly vital for Jersey in
the area of international finance where the paaénfpportunity for money laundering,
terrorist financing or assisting with the developtner production of weapons, is a
risk that must be guarded against.

The Draft Money Laundering and Weapons Developm@itections) (Jersey)
Law 201- (the draft Law™) is intended to introduce powers in Jersey simila
Schedule 7 of the UK Act.

Overview of the legislation
1. Power to give directions

The draft Law provides powers to the Chief Minidiergive a direction to a person
carrying on financial services business in or faeithin Jersey, or to any legal person
that is established under Jersey law that is gagrgin financial services business in
any part of the world (hereafter referred to asedeVvant persori).

A direction may be given if one or more of threaditions exist —

e The FATF advises there is a risk of money laundeonterrorist financing in
a country or territory;
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* The Chief Minister reasonably believes that thera risk that there is money
laundering or terrorist financing in a country erritory, by the government of
a country or territory, or by persons residentraorporated in a country or
territory that poses a significant risk to Jersay;

« The Chief Minister reasonably believes that theetlqament or production of
weapons in a country or territory, or anything thfacilitates such
development or production, poses a significant taskersey.

The Chief Minister may form a reasonable beliet thare is a significant risk to the
interests of Jersey where he relies on the exigstevic a direction issued by
HM Treasury under Schedule 7 of the UK Act.

Directions can be given generally, by Order, toralevant persons or a specific
category of relevant persons. A direction may dlsogiven to a particular relevant
person who must comply with the terms of the dicect

A direction ceases to have effect, if it has netvpusly been revoked, after one year,
although consideration may be given to renewal diraction. A direction may be
withdrawn at any time by the Chief Minister.

2. Effects of a direction

Directions can impose a range of requirements i@leaant person in relation to their

transactions or business relationships with theeguwent of, or a person connected
to, a targeted country (adésignated persoh). A direction can require a relevant

person to —

« undertake enhanced customer due diligence measures;
e provide information and documents;
< limit or cease a transaction or business relatignsh

The requirements to carry out enhanced customeiigence measures are in line
with similar requirements under the Money Laundgr{dersey) Order 2008. The
requirements for reporting and limiting or ceadinuginess are new.

Enhanced customer due diligence

The meaning and application of customer due dikgeis set out in Article 3 of the
draft Law.

If an enhanced due diligence direction is issuleid, hay require a relevant person to
apply enhanced due diligence measures before egtieto a transaction or a business
relationship with a designated person, or durirfguainess relationship with such a
person. A direction may also specify the particuidae diligence measures to be
undertaken.

Reporting

A direction may require a relevant person to prewsdch information and documents
as may be specified, including periodically repagtitransactions with designated
persons. Each reporting direction will explain wimdibrmation should be provided, to
whom and when information should be sent. Busiest®uld also continue to
submit Suspicious Activity Reports where necessalyngside any systematic
reporting.
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Limiting or ceasing business

A direction may specify that a relevant person nmagtdo business with a designated
person.

In some circumstances, the Chief Minister may gmgerieral licences to exempt
certain transactions or types of transaction from requirements of the direction, or
specific licences to exempt individual transactiolms practice, either the relevant
person or the relevant person’s customer will adply a licence, and the Chief
Minister will provide further information on how tapply for a licence when he issues
a direction.

3. Impact on businesses

Based on the use to date of Schedule 7 of the UK iAgs not anticipated that the
draft Law will place any significant additional loi@n on relevant persons. Indeed, UK
nationals and branches of UK financial institutioresrying on financial services
business in or from within Jersey are already sultgeobligations under the UK Act.

In practice, it is expected that the vast majoofydirections given by the Chief
Minister will be based on directions issued by Hk&sury, and, in addition to
publicity that will be given in Jersey to direct®given, relevant persons may also
sign up to HM Treasury’s alert system, which pubés directions made in the UK.

4, Offences

Failure to comply with a direction given under traft Law is a serious matter and a
criminal offence. However, no offence is commitigere there is evidence that a
relevant person failed to comply with a directiont book all reasonable steps and
exercised all due diligence to ensure that theireoent would be complied with,
including following any relevant guidance or codepractice.

Other offences include intentionally circumventiagdirection and the provision of
false information for the purpose of obtainingcetice.

5. Human Rights

The UK Act was the subject of detailed scrutinyhmegard to human rights, and
similar care has been taken to ensure the draftitdwly human rights compliant.

Issues considered include the level of evidenceired to issue a direction, which has
been strengthened, for example, from merely ‘simpicof a risk of money
laundering to the more onerous ‘reasonable belett there is a ‘significant risk’ to
Jersey.

Procedural requirements to protect the rights gbeason subject to a direction
include —

e appropriate steps must be taken to bring the giahghe direction to the
attention of recipients;

« the direction will lapse, unless it has previousten revoked, after 12 months
and continuation is subject to a renewal,

» the Chief Minister must publicise when a directisramended or ceases to
have effect;
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e a direction to limit or cease business may be stilifea licence to exempt
certain acts in general or to exempt specific pgseubject to conditions as
specified.

Any person aggrieved by a decision of the Ministery appeal to the Royal Court
against that decision. The Royal Court may thenaxgich interim or final order as it
thinks fit. If it decides to set aside the Chiefriidter’s decision to give a direction, it
can quash the direction (if given by notice) oryriade by Order, direct the Chief
Minister to revoke the Order.

As outlined above, the Chief Minister may give eediion if HM Treasury has issued
a direction. Where the Chief Minister relies on s direction when giving a
direction under the draft Law, then there is ndtrigf appeal to the Royal Court and
the route of appeal lies under the UK Act. Howeviéra direction made by
HM Treasury on which the Chief Minister has relisget aside, ceases to have effect
or is revoked, the direction given in Jersey widloacease to have effect.

The Schedule to the draft Law contains provisiamsrbiles of court in connection
with proceedings under the draft Law. In particuldéine draft Law includes
arrangements for restricting the disclosure of ewik. Such arrangements might be
necessary, for example, where, for reasons of geaurif it is contrary to the public
interest, it is not possible to disclose to a padythe proceedings, or to any legal
representative, the full details of the reasonsafdecision.

Nevertheless, in carrying out its duties, the Caantnot act inconsistently with the
Human Rights Convention and rules of court alswipenfor arrangements in Jersey
for the appointment of special counsel to reprefimtinterests of a party or a legal
representative who is excluded from proceedingmappeal under the draft Law.

Financial and manpower implications

Implementation of the draft Law will involve admétiative arrangements for the
Chief Minister to give directions and grant liceacklowever, based on the use to date
of Schedule 7 of the UK Act, it is considered uelikthat directions will be given
frequently under the draft Law.

If an appeal was made by a Jersey person agailitciion given by HM Treasury, it
is possible that they might receive legal aid i /K but would not receive financial
support for travel and accommodation. The likelithad such an appeal made in the
UK by a Jersey person without the means to payemote; however, in such
circumstances the States might be asked to giveideEnation to financial assistance.

European Convention on Human Rights

Article 16 of the Human Rights (Jersey) Law 200§uiees the Minister in charge of a
Projet de Loi to make a statement about the coiipgtiof the provisions of the
Projet with the Convention rights (as defined byidde 1 of the Law). On 27th July
2011 the Chief Minister made the following statemeefore Second Reading of this
Projet in the States Assembly —

In the view of the Chief Minister the provisions tbe Draft Money Laundering and
Weapons Development (Directions) (Jersey) Law 2@de compatible with the
Convention Rights.
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Explanatory Note

This draft Law would allow for directions to be neath response to threats from
countries or territories outside Jersey to therads of Jersey relating to money
laundering, terrorist financing or weapons develeptrand for related and incidental
purposes. A direction may be addressed to any péfselevant person”) who carries
on a financial services business.

Articlel is an interpretation provision. In particular, l[&eant activities” refer to

money laundering or weapons development or botlori®y laundering” has the same
meaning as in the Proceeds of Crime (Jersey) L& 18nd includes terrorist
financing.

Articles2 and 3 define some key terms used in the draft Law, narfieéneficial
ownership and control”, “customer due diligence suas” and “enhanced customer
due diligence measures”. The definition “customee diligence measures” sets out
measures for identifying parties (including benefiowners and controllers) to a
transaction or a business relationship and fora@negmonitoring during the course of
a business relationship. “Enhanced customer digedite measures” mean customer
due diligence measures involving specific and adegmeasures to compensate for
the higher risk of relevant activities in a partancase.

Article 4 gives the Minister power to amend by Order anyinitesn in Article 1, 2
or 3.

Under Article5 one or more of 3 conditions must exist in relattona country or
territory outside Jersey for the Minister to givelieection. The first condition is that
the international body known as the Financial Actibask Force advises that
measures should be taken because of the risk oéyrlanndering. The second is that
the Minister reasonably believes that the risk ohey laundering is a significant risk
to the interests of Jersey. The third is that theidter reasonably believes that the
development or production of weapons, or anythirag facilitates such development
or production, is a significant risk to Jersey.

Article 6 provides that the Minister can give a directionat@articular person by

notice or can give a direction by Order to all velet persons or persons falling within
a description of relevant person specified in theled A direction can require a

person to whom it is addressed (“recipient”) to enmake enhanced customer due
diligence measures in relation to a person (“degigph person”) specified in the

direction; require the recipient to provide spexdfiinformation or documents, or
prohibit specified transactions or business retatnips between the recipient and a
designated person. A direction will apply to anysom acting for the designated
person and any person in relation to whom the dasigl person is a beneficial owner
or controller or holding body in the same way applies to a designated person.

Articles7 and 8 set out the procedural requirements for a diractiéd direction
(whether made by Order or by notice) will ceaséndwe effect one year after it is
made unless previously revoked.

Article9 allows the Minister to grant a licence if a difent has been given
prohibiting specified transactions or businessti@tahips with a designated person so
as to exempt specified acts from the direction. lldence may be general or granted
to persons falling within a description of persongranted to a particular person.
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Article 10 makes provision for an application to the Royalu€do set aside the
Minister’s decision to give a direction on the gnds that it is unreasonable in all the
circumstances of the case.

Article 11 provides that no application under Article 10 nimy made if, in giving a
direction, the Minister has relied on a directioivepq by HM Treasury under
paragraph 1(3) or (4) of Schedule 7 to the Couhegrerism Act 2008, (that is
grounds relating to risk to the national interasftshe United Kingdom). This Article
also makes provision relating to what happens wl@endirection given by
HM Treasury ceases to have effect or has beersiskd, aevoked, or varied.

Article 12 and the Schedule make provision for rules of ctoulie made in relation to
proceedings under Article 10, disclosure and thmagment of special counsel. The
Royal Court or Court of Appeal, as the case maynmgy appoint a person as special
counsel to represent a person excluded from pracged

Article 13 allows information to be disclosed for the purmosd# the Minister's
functions under the Law or for the purpose of cofimg with a requirement in a
direction to give information.

Article 14 makes failure to comply with a direction an offendt also makes the
provision of false information for obtaining a licee an offence. Each offence is
punishable with a maximum prison term of 2 yeais afine.

Article 15 sets out how a notice under the Law is served.
Article 16 is a general provision about Regulations and Qrder

Article 17 makes consequential amendments to the Procee@simé (Supervisory
Bodies) (Jersey) Law 2008 so as to refer to thé Heav.

Article 18 sets out the title of the draft Law and providest tit will come into force
7 days after it is registered.
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Draft Money Laundering and Weapons Development
(Directions) (Jersey) Law 201- Arrangement

DRAFT MONEY LAUNDERING AND WEAPONS
DEVELOPMENT (DIRECTIONS) (JERSEY)

LAW 201-

Arrangement
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Draft Money Laundering and Weapons Development
(Directions) (Jersey) Law 201- Article 1

Jersey

DRAFT MONEY LAUNDERING AND W EAPONS
DEVELOPMENT (DIRECTIONS) (JERSEY)
LAW 201-

A LAW to allow for directions to be made in responséhteats from abroad
to the interests of Jersey relating to money latinggeterrorist financing or
weapons development and for related and incid@otgloses.

Adopted by the Sates [date to be inserted]
Sanctioned by Order of Her Majesty in Council [date to be inserted]
Registered by the Royal Court [date to be inserted]

THE STATES, subject to the sanction of Her Most Excellent &4ay in
Council, have adopted the following Law —

1 Interpretation
In this Law unless the context otherwise requires —
“beneficial ownership and control” shall have theaming in Article 2;
“biological agent” means any microbial or otherlbgcal agent;
“biological weapon” means —

(@) any biological agent or toxin of a type andiiguantity that has no

justification for prophylactic, protective or othgeaceful purposes;
or

(b) any weapon, equipment or means of delivery gihesl to use
biological agents or toxins for hostile purposes iorarmed
conflict;

“business relationship” means a business, profeakior commercial
relationship between a relevant person and a cestomiich is expected
by the relevant person, at the time when contaestablished, to have an
element of duration;
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Article 1

Draft Money Laundering and Weapons Developt
(Directions) (Jersey) Law 201

“chemical weapon” has the same meaning as in settaf the Chemical
Weapons Act 1996 (c.6) of the United Kingdom a®erded to Jersey by
the Chemical Weapons Act 1996 (Jersey) Order 1998

“Commission” means the Jersey Financial Servicesmi@igsion
established under the Financial Services Commiqdiensey) Law 1998

“Counter-Terrorism Act 2008” means the Counter-®asm Act 2008
(c.28) of the United Kingdom as amended from timé&rhe;

“Court” means the Royal Court;

“customer due diligence measures” shall be condtiu@ccordance with
Article 3;

“designated person” means a person or governmestrided in
Article 6(3) in relation to whom a direction is g,

“direction” means a direction under Article 6(1)(@;

“EEA State” means a State which is a ContractingtyPd&o the
Agreement on the European Economic Area signed @ort® on
2nd May 1992 as it has effect for the time being;

“enhanced customer due diligence measures” shallcdrestrued in
accordance with Article 3(9);

“financial services business” has the same meaawnig the Proceeds of
Crime (Jersey) Law 1999

“HM Treasury” means the Commissioners of Her Majastreasury;
“Minister” means the Chief Minister;

“money laundering” has the same meaning as in tbededs of Crime
(Jersey) Law 1999

“nuclear weapon” includes a nuclear explosive detiat is not intended
for use as a weapon;

“one-off transaction” means a transaction whichas part of a business
relationship;

“radiological weapon” means a device designed toseadestruction,
damage or injury by means of the radiation produbgddecay of
radioactive material;

“recipient” or “recipient of a direction” means anson to whom a
direction is given under Article 6(1) or (2);

“regulated market” means —

(@) a regulated financial market within an EEA 8taduch market
being included in the most recent list of regulatedrkets
published by the European Commission on its webgitder
Directive 2004/39/EC of the European Parliament aidthe
Council of 21st April 2004 on markets in financialstruments
(OJ L 145, 30.4.2004) as for the time being in éofioeing the list
published under Article 47 of the Directive); or

(b) a regulated financial market in a country aritery outside an
EEA State, admission to which for trading purposequires
companies to be subject to disclosure obligatioostained in
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Draft Money Laundering and Weapons Development
(Directions) (Jersey) Law 201- Article 2

international standards equivalent to the disclesabligations to
which companies admitted to markets on the listcidiesd in
paragraph (a) are subject;

“relevant activities” means money laundering or paes development or
both;
“relevant person” means —

(a) a person carrying on a financial services lassinn or from within
Jersey; or

(b) any of the following —
() abody that is incorporated in Jersey,

(i) a limited liability partnership that is regesed under the
Limited Liability Partnerships (Jersey) Law 199Gr

(i) a separate limited partnership that is remistl under the
Separate Limited Partnerships (Jersey) Law 2011

carrying on a financial services business in any giahe world;

“relevant supervisory body” has the same meaninij élse Proceeds of
Crime (Supervisory Bodies) (Jersey) Law 2008

“toxin” means any toxin, whatever its origin or inetl of production;

“transaction” means a one-off transaction or adaation in the course of
a business relationship;

“weapons development” means the development or yotemh of
nuclear, radiological, biological or chemical weapar the facilitation of
that development or production.

2 Meaning of beneficial ownership and control

(1)

)

®3)

(4)

For the purposes of this Law, each of the felhg individuals is a
beneficial owner or controller of a person (“otlpmrson”) where that
other person is not an individual —

(@) an individual who is an ultimate beneficial awrof that other
person (whether or not the individual is its onliroate beneficial
owner); and

(b) an individual who ultimately controls or othése exercises
control over the management of that other persome(fer the
individual does so alone or with any other persopessons).

For the purposes of paragraph (1) it is imniatevhether an individual's
ultimate ownership or control is direct or indirect

No individual is to be treated by reason oktlirticle as a beneficial
owner of a person that is a body corporate therdiesuof which are
listed on a regulated market.

In determining whether an individual is a béciaf owner or controller
of another person, regard must be had to all tleemistances of the case,
in particular the size of an individual's benefiaavnership or degree of
control having regard to the risk of that indivitlaa that other person
being involved in relevant activities.

States %
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Draft Money Laundering and Weapons Developt
Article 3 (Directions) (Jersey) Law 201

3 Meaning of “customer due diligence measures” anténhanced customer
due diligence measures”

(1) Inthis Article —
“customer” means a person;
“third party” includes a person, trust or any otlegyal arrangement.

(2) “Customer due diligence measures” means, ipecsof the customers of
a relevant person’s financial services businessntification measures
and on-going monitoring.

(3) Identification measures are measures for —
(a) identifying the customer;

(b)  determining whether the customer is actingafohird party and, if
S0 —
(i) identifying that third party,
(i)  where the third party is a person other thanirdividual,
understanding the ownership and control of thattparty

and identifying each individual who is that thirdrty’'s
beneficial owner or controller,

(i) where the third party is not a person —

(A) understanding the nature of the legal arranggme
under which the third party is constituted (for
example, in the case of a trust, the type of trust)

(B) identifying each person who falls within
paragraph (8), and

(C) in respect of each person falling within paegur (8)
who is not an individual, understanding the ownigrsh
and control of that person and identifying each
individual who is that person’s beneficial owner or
controller;

(c) inrespect of a customer who is not an indigldu

() identifying any person purporting to act on bEhof the
customer and verifying the authority of any person
purporting so to act,

(i)  understanding the ownership and control stritestof that
customer and the provisions under which the custarare
enter into contracts, or other similar legally bind
arrangements, with third parties, and

(i) identifying the individuals who are the custer’s beneficial
owners or controllers;

(d) obtaining information on the purpose and ineghdhature of a
business relationship or one-off transaction.

(4) On-going monitoring means —

(@) scrutinizing transactions undertaken throughingt course of a
business relationship to ensure that the transectibeing
conducted are consistent with the relevant perskmiviedge of
the customer, including the customer’s business rasid profile
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Draft Money Laundering and Weapons Development
(Directions) (Jersey) Law 201- Article 4

®)

(6)

()

(8)

9)

(such scrutiny to include, where necessary, therceowf the
funds); and

(b) ensuring that documents, data or informatiortaioled under
identification measures are kept up to date anévasit by
undertaking reviews of existing records, includibgt without
prejudice to the generality of the foregoing, rexgewhere any
inconsistency has been discovered as a result efstnutiny
described in sub-paragraph (a).

For the purposes of paragraph (3), identifaratf a person means —

(@) finding out the identity of that person, indlugi that person’s name
and legal status; and

(b) obtaining evidence, on the basis of documetat or information
from a reliable and independent source that isoreddy capable
of verifying that the person to be identified is avthe person is
said to be and satisfies the person responsibléhéidentification
of a person that the evidence does establishdbat f

For the purposes of paragraph (3), the measuorast include the
assessment by the relevant person of the risk #mgt business
relationship or one-off transaction will involve legant activities,
including obtaining appropriate information for @ssing that risk.

For the purposes of paragraph (3)(b) and (®asures for obtaining
evidence must involve reasonable measures haviggrdeto all the
circumstances of the case, including the degreisloaissessed.

For the purposes of paragraph (3)(b)(iii), aspa falls within this

paragraph if —

(a) that person is, in relation to a trust thahesthird party, a settlor or
protector; or

(b) that person, having regard to the risk of ffextson being involved
in relevant activities —

()  has a beneficial interest in the third party, o
(i) is the object of a trust power in relationddrust that is the
third party.

“Enhanced customer due diligence measures” meastomer due
diligence measures that involve specific and adeguaeasures to
compensate for the higher risk of relevant actsiin a particular case.

4 Amendment of Articles

The Minister may, by Order, amend the meaning of amord, term or
expression used in any of Articles 1, 2 and 3.

5 Conditions for giving a direction

(1) The Minister may, after consultation with therimission and any

relevant supervisory body, give a direction unddicke 6 if one or more
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Article 6

Draft Money Laundering and Weapons Developt
(Directions) (Jersey) Law 201

(2)

©)

(4)

®)

(6)

of the following conditions are met in relation dcountry or territory
outside Jersey.

The first condition is that the internationaldy known as the Financial
Action Task Force has advised that measures sheutdken in relation
to the country or territory because of the risktthizere is money
laundering —

(@) inthe country or territory;
(b) by the government of the country or territaoy;
(c) by persons resident or incorporated in the tguor territory.

The second condition is that the Minister readdy believes that there is
a risk that there is money laundering —

(@) inthe country or territory;
(b) by the government of the country or territay;
(c) by persons resident or incorporated in the tguwor territory,

and that this poses a significant risk to the eges of Jersey.

The third condition is that the Minister reaably believes that —

(@) the development or production of nuclear, radjical, biological
or chemical weapons, or their means of deliverythancountry or
territory; or

(b) the doing in the country or territory of anytyithat facilitates the
development or production of such weapons,

poses a significant risk to the interests of Jersey

For the purposes of paragraphs (3) and (4),iracttbn given by
HM Treasury under paragraph 1(3) or (4) of Schedule the Counter-
Terrorism Act 2008 shall be sufficient for the Mitér to form a
reasonable belief that there is a significant tisthe interests of Jersey.

The States may, by Regulations, amend any @fctinditions in this
Article, including making provision in respect afiyafactors which will

be sufficient for the Minister to form a reasonab#dief that there is a
significant risk to the interests of Jersey.

6 Directions

(1) The Minister may, by Order, give a directionto
(a) all persons who are within a description oéveht persons; or
(b) all relevant persons.

(2) The Minister may give a direction to a partanulelevant person.

(3) A direction may impose requirements in relatitlm transactions or
business relationships with —
(&) a person carrying on business in the relevanhtty or territory

outside Jersey;
(b) the government of that country or territory;
(c) aperson resident or incorporated in that agumt territory.
Page - 18 States &
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(4)

()

(6)

()

(8)

9)

(10)

(11)

(12)

Requirements referred to in paragraph (3) neiniposed in relation to —
(@) a particular person;

(b) all persons who are within a description ofspeis; or

(c) all persons,

within that paragraph.

A direction may make different provision inatbn to —

(a) different descriptions of recipient;

(b) different descriptions of designated persormt an

(c) different descriptions of transaction or busmeelationship.

Descriptions of transactions or business mfstiips for the purposes of
paragraph (5)(c) may, in particular, include tratisas or business
relationships of a particular branch (or descriptiof branch) of a
recipient.

The kinds of requirement that may be imposed lgjrection under this
Article are specified in paragraphs (8) to (11).

A direction may require a recipient to undeetanhanced customer due
diligence measures —

(&) before entering into a transaction or busirrestionship with a
designated person; and

(b)  during a business relationship with such agers

A direction imposing a requirement referredrtgparagraph (8) may do
either or both of the following —

(a) impose a general obligation to undertake erddhrtistomer due
diligence measures, it being for the recipient édednine those
measures and to which of the customer due diligeneasures
described in Article 3 such enhanced measuresrelat

(b) require a recipient to undertake specific measudentified or
described in the direction.

A direction may require a recipient to providech information and
documents as may be specified in the directionh soformation and
documents relating to transactions and businesgioeships with the
designated person.

A direction may require a recipient not toegrinto or not to continue to

participate in —

(a) a specified transaction or business relatignghth a designated
person;

(b) transactions or business relationships of eaifipd description
with a designated person; or

(c) any transaction or business relationship witlesignated person.

A direction imposing a requirement referredirioparagraph (10) must
specify how the direction is to be complied wittgluding —

(@) the person to whom the information and document to be
provided; and

States %
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(13)

(14)

(15)

(b) the period within which, or intervals at whicimformation and
documents are to be provided.

The power referred to in paragraph (10) is exarcisable in relation to
information or documents in respect of which a mlaio legal
professional privilege could be maintained in lggalceedings.

The requirements imposed by a direction measpimportionate having
regard to the advice mentioned in Article 5(2)as,the case may be, the
risk mentioned in Article 5(3) or (4) to the intete of Jersey.

In this Article, a transaction or businessatiehship with a designated
person includes any transaction or business rakdtip between the
relevant person and —

(a) any person acting on behalf of, or at the timecof, the designated
person; and

(b) any person in relation to whom the designatadqn is —
()  abeneficial owner or controller, or

(i) a holding body within the meaning of the Comijes
(Jersey) Law 1991

regardless of whether or not the designated passdinectly involved in
such transaction or business relationship.

7 Procedural requirements for general directions uder Article 6(1)

(1)
)

®3)

(4)
()

This Article applies to a direction given undeticle 6(1).

The Minister must take such steps as he orcehsiders appropriate to
bring the giving of the direction to the attentioiithe recipients.

The Order (if not previously revoked and whetbienot amended) ceases
to have effect at the end of the period of one peginning with the day
on which it was made.

Paragraph (3) is without prejudice to the givof a further Order.

When the Order is amended or ceases to haweteffivhether on
revocation or otherwise), the Minister must takehsateps as he or she
considers appropriate to publicize that fact.

8 Procedural requirements for specific directions nder Article 6(2)

(1) This Article applies to a direction given toparticular relevant person
under Article 6(2).

(2) The Minister must give notice of the directionthe recipient.

(3) The Minister may revoke or amend such a diogctit any time.

(4) A direction (if not previously revoked and whet or not amended)
ceases to have effect at the end of the periochefyear beginning with
the day on which the direction is given.

(5) Paragraph (4) is without prejudice to the givaf a further direction.
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(6)

Where a direction is amended or ceases to ledfext (whether on
revocation or otherwise), the Minister must givéicm of that fact to the
recipient.

9 Directions limiting or ceasing business: exemptioby licence

(1)

)

®3)
(4)

Where a direction contains requirements of adkimentioned in
Article 6(11), the Minister may grant a licenceetcempt acts specified in
the licence from those requirements.

A licence may be —

(@) general or granted to all persons who are withidescription of
persons or to a particular person;

(b)  subject to conditions; and
(c) of indefinite duration or subject to an expilgte.

The Minister may amend or revoke a licencengttane.

On the grant, amendment or revocation of anieethe Minister must —

(@) inthe case of a licence granted to a partiqaéason, give notice of
the grant, amendment or revocation to that persion;

(b) in the case of a general licence or a licerremtgd to all persons
who are within a description of persons, take sst&dps as the
Minister considers appropriate to bring notice &ie tgrant,
amendment or revocation to the attention of thesges who are
affected by it.

10  Applications in relation to a direction or licerce

(1)

)

®3)

(4)

()

Subiject to Article 11, any person aggrievedalgecision of the Minister
under this Law may apply to the Court in accordanith this Article to
set aside the Minister’s decision.

An application may be made on the ground thatMinister's decision is
unreasonable having regard to all the circumstaott® case.

Subject to paragraph (4), on an applicationeurttlis Article the Court
may make such interim or final order as it thinks f

If the Court sets aside the Minister's decisitin give a direction

(including amending a direction) it must —

(@) quash the direction if given by notice; or

(b)  direct the Minister to revoke the relevant Orémrthwith, if the
direction is given by Order.

A person’s application under this Article migt lodged with the Court

no later than one month after the date specifiéaibe

(a) if the application relates to the giving of ieedtion by Order, the
date the Order is made or, if the case requiresdéite the Order is
amended;

(b) if the application relates to the giving or ardment of a direction
by notice, the date such notice is given to a reotp

States %
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(c) if the application relates to a licence in tiela to which notice has
been given under Article 9(4)(a), the date suclceads given;

(d) if the application relates to the grant or adraent of a general
licence or a licence granted to persons who aranwit description
of persons, the date such licence is granted ondetk as the case
requires.

The Court may extend the time limit describedparagraph (5) if it
thinks fit.

Where the Minister relies on a HM Treasury diretion

No application under Article 10 shall lie totsaside the Minister's
decision to give a direction if the Minister cad# that, in giving the
direction, the Minister formed a reasonable belmicerning a risk to the
interests of Jersey in reliance on a direction givly HM Treasury
described in Article 5(5).

A certificate under paragraph (1) shall spethfy direction on which the
Minister relied.

If the direction specified in accordance witdrggraph (2) —

(a) is set aside (whether or not on appeal) folhgwiroceedings under
section 63 of the Counter-Terrorism Act 2008;

(b) ceases to have effect under paragraph 15(3% contained in an
order which ceases to have effect under paragréft),l of
Schedule 7 to that Act; or

(c) is revoked under paragraph 15(4) of Schedut that Act or is
contained in an order which was revoked in accareawith
paragraph 16(3) of Schedule 7 to that Act,

the Minister's direction given in reliance on thdirection shall be

deemed to be revoked on the date that the decisiaet aside takes
effect or the direction ceases to have effect areioked or the order
containing the direction ceases to have effecsaevoked, as the case
may be.

If, to the Minister's knowledge, the directispecified in accordance with
paragraph (2) is varied in a material particulathe order containing the
direction is varied in a material particular, paegh (1) shall not apply
unless the direction made by the Minister has ewanded to achieve
an equivalent effect.

The States may, by Regulations, amend thiclarti

Rules of court, disclosure and special counsel

The Schedule has effect.
The States may, by Regulations, amend the Sthed

Disclosure of information

Information may be disclosed for the purpose of —

Article 11
(6)
11
(1)
(2)
3)
(4)
(5)
12
1)
(2)
13
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@)

(b)

enabling or facilitating the exercise of thenMter’'s functions under this
Law; or

complying with any requirement under Articl®B06f this Law,

notwithstanding any restriction on such discloswkether imposed by statute
or otherwise, and such disclosure shall not gige to any cause of action in
any proceedings.

14 Offences

(1)

(2)

®3)

(4)

©®)

(6)

()

(8)

9)

A person who fails to comply with a requiremé@nposed by a direction
shall be guilty of an offence.

No offence under paragraph (1) is committedh#é person took all
reasonable steps and exercised all due diligencenture that the
requirement would be complied with.

In deciding whether a person has committed dfenoe under
paragraph (1), the court must consider whethemptreon followed any
relevant guidance or code of practice that wasattime issued by the
Commission or any other relevant supervisory body.

In deciding whether a person has committed dfence under
paragraph (1) —
(@) non-compliance by the person with any relevaravision of

guidance or a code of practice may be relied orneading to
establish liability; and

(b) compliance by the person with any relevant ison of guidance
or such a code may be relied on as tending to ivegatbility.

A recipient of a direction who intentionally niaipates in activities
knowing that the object or effect of them is (whesthdirectly or
indirectly) to circumvent a requirement imposedtly direction shall be
guilty of an offence.

A person who, for the purpose of obtainingcatice under Article 9 —

(@) provides information that is false in a mateniaspect or a
document that is not what it purports to be; and

(b)  knows that, or is reckless as to whether, tifigrination is false or
the document is not what it purports to be,

is guilty of an offence.

A person guilty of an offence under this Artigt liable to imprisonment
for a term of two years and to a fine.

A person may commit an offence under this Lawcbnduct wholly or
partly outside Jersey.

Nothing in paragraph (8) affects any criminabillity arising otherwise
than under that paragraph.
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Service of notices

(1)

)

®3)

(4)

Any notice required by this Law to be givenatty person may be given
to or served on the person in question —

(@) by delivering it to the person;
(b) by leaving it at the person’s proper address;
(c) by sending it by post to the person at thateskj or

(d) by sending it to the person at that addresfabgimile, electronic
transmission or other similar means that producedoeument
containing the text of the communication in legilbgm or is
capable of doing so.

Any such notice may —

(@) inthe case of a company incorporated in Jels®gerved by being
delivered to its registered office;

(b) in the case of a partnership, company incotpdrautside Jersey
or unincorporated association, be given to or skrea the
secretary or other similar officer of the partngsttompany or
association or any person who purports to act ynsaich capacity,
by whatever name called, or to or on the persolingathe control
or management of the business, as the case may be.

For the purposes of this Article and of ArtiGleof the Interpretation
(Jersey) Law 1954n its application to this Article, the proper aess of
any person to or on whom a notice is to be givesenved by post shall
be the person’s last known address or, where aeos served as
described in paragraph (2), the address of thestergd office (if there is
one) or main business address of the company, guahip, or
unincorporated association.

If the person to or on whom any notice is todieen or served has
notified the Commission or any relevant supervidoogy of an address
within Jersey other than the person’s proper addnethin the meaning
of paragraph (3), as the one at which the persosooneone on the
person’s behalf will accept documents, that addsesdl also be treated
for the purposes of this Article and Article 7 bétinterpretation (Jersey)
Law 1954 as the person’s proper address.

Regulations and Orders

An Order or Regulations under this Law may contairch transitional,
consequential, incidental or supplementary prousias appear to the Minister
or the States, as the case may be, to be necessexpedient for the purposes
of the Order or Regulations.

Consequential amendments to the Proceeds of CrenfSupervisory Bodies)
(Jersey) Law 2008

In this Article “Law” means the Proceeds of rGei (Supervisory Bodies)
(Jersey) Law 2008

16
17

(1)
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(2) In Article 2 of the Law for paragraph (a) thesieall be substituted the
following paragraph —

“(@) monitoring compliance by a supervised persith w

() any requirement to which that person is subjauder this
Law,

(i) any Order under Article 37 of the Proceeds ©fime
(Jersey) Law 1999

(i) any direction under Article 6 of the Money wadering and
Weapons Development (Directions) (Jersey) Law 204nd

(iv) any Code of Practice that applies to that persr the
supervised business carried on by that person;”.

(3) In Article 3 of the Law —

(a) after paragraph (1)(c) there shall be insetted following sub-
paragraph —
“(ca) the Money Laundering and Weapons Development
(Directions) (Jersey) Law 201-";

(b) in paragraph (1)(g) for the matter “(c)” thesball be substituted
the matter “(ca)”.

(4) For Article 30(5)(c) of the Law there shall bebstituted the following
sub-paragraph —

“(c) the compliance by any person to whom this @etiapplies
with —
(i) this Law,
(i) any Code of Practice made, or condition of gmgnt
of registration, or a direction given, under thaaL,

(i) any Order under Article 37 of the ProceedsQfme
(Jersey) Law 1999, or

(iv) any direction given under Article 6 of the Mmn
Laundering and Weapons Development (Directions)
(Jersey) Law 201-,".

(5) In Article 31(1)(a) of the Law there shall bddad after clause (vi) the
following clause —

“(vii) any direction given under Article 6 of the dviey
Laundering and Weapons Development (Directions)
(Jersey) Law 201-;".

18 Citation and commencement

This Law may be cited as the Money Laundering arehjéns Development
(Directions) (Jersey) Law 201- and shall come ifdace 7 days after it is
registered.
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SCHEDULE

(Article 12)

RULES OF COURT, DISCLOSURE AND SPECIAL COUNSEL

1 Application
This Schedule applies to —
(@) proceedings under Article 10 of this Law; or

(b) proceedings on an appeal relating to procesdimgler Article 10 of this
Law.

2 Powers to make rules of court

Article 13 of the Royal Court (Jersey) Law 1%4& Article 19 of the Court of
Appeal (Jersey) Law 196871 as the case requires, shall be read to incluele th
provisions of this Schedule for the purpose of mgkiules of court in relation
to proceedings to which this Schedule applies.

3 General provisions about rules of court

(1) In making rules of court, the Court or the Qoofr Appeal, as the case
requires, must have regard to —

(@) the need to secure that the decisions thatharesubject of the
proceedings are properly reviewed; and

(b) the need to secure that disclosures of infdomaare not made
where they would be contrary to the public interest
(2) Rules of court may make provision —
(a) about the mode of proof and about evidenckerptoceedings;

(b)  enabling or requiring the proceedings to beseined without a
hearing; and

(c) about legal representation in the proceedings.

(3) Rules of court may make provision —

(&) enabling the proceedings to take place wittolitparticulars of
the reasons for the decisions to which the proogsdielate being
given to a party to the proceedings (or to any llegpresentative
of a party to the proceedings);

(b) enabling the court to conduct proceedings i dbsence of any
person, including a party to the proceedings (oy aegal
representative of a party to the proceedings);

(c) about the functions of special counsel;
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(4)

(d) enabling the court to give a party to the pealiegs a summary of
evidence taken in the party’s absence.
In this paragraph —

(a) references to a party to the proceedings ddanotitde the Chief
Minister;

(b) references to a party's legal representativenakinclude special
counsel.

4 Rules about disclosure

(1) Subject to sub-paragraphs (2) to (5), rulesamirt must secure that the

Chief Minister is required to disclose —

(a) material on which he or she relies;

(b)  material that adversely affects his or her casd

(c) material that supports the case of a parthegroceedings.

(2) Rules of court must secure —

(a) that the Chief Minister has the opportunityriake an application
to the court before which the proceedings takeepfac permission
not to disclose material otherwise than to —

(i) the court, or
(i) special counsel;

(b) that such an application is always consideredhe absence of
every party to the proceedings (and in the absehavery legal
representative of every party to the proceedings);

(c) that the court is required to give permissionrhaterial not to be
disclosed if it considers that the disclosure eftiaterial would be
contrary to the public interest;

(d) that, if permission is given by the court notdisclose material, it
must consider requiring the Chief Minister to pd®/ia summary
of the material to every party to the proceediraggi(to every legal
representative of every party to the proceediraysj;

(e) that the court is required to ensure that susummary does not
contain material the disclosure of which would loaitcary to the
public interest.

(3) Rules of court must secure that in cases wiher€hief Minister —

(a) does not receive the court's permission to hatth material, but
elects not to disclose it; or

(b) is required to provide every party to the pestiags (and every
legal representative of every party to the procegs)i with a
summary of material that is withheld, but elects tooprovide the
summary,

provision applies to the effect set out in sub-geaph (4).

(4) The court must be authorized by the rules oftce
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®)

(6)

(a) ifit considers that the withheld material (\hex or not a summary
of that material is required) might adversely affelse Chief
Minister’s case or support the case of a partyhéoproceedings, to
direct that the Chief Minister shall not rely ore tinaterial, or shall
make such concessions or take such other stepise a®urt may
specify; or

(b) in any other case, to ensure that the Chiefidtén does not rely on
the withheld material (whether or not a summaryhat material is
required).

Nothing in this paragraph, or in rules of coastreferred to in it, is to be
read as requiring the court to act in a mannerngistent with Article 6
of the Human Rights Convention.

In this paragraph —

(@) references to a party to the proceedings danotide the Chief
Minister;

(b) references to a party’s legal representativenabinclude special
counsel; and

(c) “the Human Rights Convention” means the Coneentvithin the
meaning of the Human Rights (Jersey) Law 2000

5 Appointment of special counsel

(1)

)

®3)

(4)

()

The Attorney General shall appoint a panel efspns, such panel
consisting of not less than 10 advocates of thertCtar the purposes of
this paragraph.

A person appointed under sub-paragraph (1) beayemoved from the
panel at any time by the Attorney General whetharat at the person’s
request.

Subject to sub-paragraph (5), the Court or CotiAppeal, as the case
requires, may appoint a person (“special counsdtt) is —

(@) a member of the panel; or

(b) eligible to be appointed as a special advooater the Counter-
Terrorism Act 2008,

for the purposes described in sub-paragraph (4).

Those purposes are to represent the interbatparty to —

(a) proceedings from which the party (and any legptesentative of
the party) is excluded; or

(b)  proceedings (being proceedings on an appexat) fhich the party
(and any legal representative of the party) isued.

A person referred to in sub-paragraph (3)(la)Istot be appointed under
sub-paragraph (3) unless the Court or the Couapgeal, as the case
requires, is satisfied that it is in the publiceirgst or in the interests of
justice to appoint such a person in the particalatumstances of the
proceedings in question.

Page - 28

States %
of Jersey

P.128/2011



Draft Money Laundering and Weapons Development
(Directions) (Jersey) Law 201- SCHEDULE

(6) A person appointed under sub-paragraph (3)otsresponsible to the
party to the proceedings whose interests the peisocappointed to
represent.
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